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In the last current volume of Virginia Reports one hundred 
and nine cases are reported. Fifty-three are affirmed and fifty- 
six reversed. Seven appeals are in criminal cases of which four 
are affirmed and three reversed. In only 
Volume 106 one of these criminal cases — Thomas' Case 

Virginia Reports — is there a different opinion, JJ. Cardwell 
and Whittle both delivering dissenting opin- 
ions. We note in another place some of the language used by 
the latter. In the one hundred and two civil cases there are 
but two dissenting opinions, Judge Buchanan in the case of 
Henrico v. Richmond, p. 282, delivering a brief dissenting opin- 
ion, taking the ground that the act conferring upon the Courts 
the power to ascertain and determine the necessity and ex- 
pediency of extending the corporate limits of cities and towns 
was unconstitutional. This dissenting opinion seems borne out 
by the case of Wade v. Richmond, 18 Gratt. 583, referred to 
in Judge Buchanan's dissent. This case, however, is not alluded 
to in the opinion of the Court, the majority holding that the 
clause in the Constitution of 1902 directing the General As- 
sembly to provide by general laws for the expansion, etc., of the 
corporate limits of cities and towns and prohibiting any special 
act on the subject, gave the Legislature power to confer juris- 
diction for these purposes upon the Courts. The question is one 
of great nicety, and while the law is now fixed, there was cer- 
tainly very reasonable grounds for doubt. 

In the case of Supervisors v. Powell, p. 751, Judge Keith de- 
livers a dissenting opinion, Judge Cardwell concurring, and the 
Court concurs in the dissenting opinion except in one respect — 
a rather queer way of putting it. 

Several questions of novelty and importance are decided and 
reported — notably the decisions in Com. v. Atlantic Coast Line 
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Railway Co., p. 61, and Winchester, etc., R. Co. v. Com., p. 264, 
in which the Court passes upon some of the powers of the State 
Corporation Commission and holds that body to be one constitu- 
tionally possessing to some extent legislative, executive and ju- 
dicial powers and declares that it has the right to declare an act 
imposing a fine or forfeiture upon a corporation unconstitutional. 

In the case of Davenport v. Davenport, the Court holds that 
cruel and abusive language, threats and violence even in a com- 
paratively small degree, which compel a wife to leave her hus- 
band and seek safety and shelter elsewhere, amount to abandon- 
ment on his part and the wife is entitled to a divorce a vinculo. 

As most of the cases reported in this volume have hitherto 
been set out in the Register in extenso or digested, we make 
no further comment. 

We note again with pleasure that the opinions of the Court 
are brief and to the point, no question of importance, however, 
being slurred or minimized for the sake of brevity. We are to 
be congratulated that our Court does not deliver long legal 
essays, but with clearness and succinctness gives the law upon 
the point to be decided. Would that more Courts would bear 
in mind old Dr. Wm. H. McGuffey's advice to budding orators : 
"Have something to say; think on what you have to say care- 
fully ; think as you say it ; and when you have said it stop ; and 
always learn to stop at the right time and place." 



In these days of Reports and Reporters — the latter boxing 
the compass in nomenclature — the impor- 

Long Opinions tance of brevity in judicial opinions cannot 
be overestimated. One of our exchanges, 

the London Law Journal, has this to say on the subject : 

Brevity is not unknown on the Bench. Lord Halsbury set 
the fashion of conciseness in the House of Lords, and Lord Lore- 
burn has bettered his example. But, speaking generally (says 
the Globe), judicial decisions have grown in "learned length." 
Compare the first volume of "Vesey" — a reporter who flourished 
some 100 years ago — with the 1906 volumes of the "Law Re- 
ports." The longest judgment in "Vesey" — one delivered by 
Lord Thurlow — occupies little more than four pages. There 
are several judgments in the "Law Reports" that run to a dozen 
— s 
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pages and more. The reports in "Vesey" are not mere notes. 
"The judgments are stated as fully and with as strict regard 
to accuracy as possible; and I have been particularly anxious, 
by preserving the language used, to give, not my own construc- 
tion only, but as nearly as possible the very words in which the 
opinion of the Court was expressed" — so writes the famous old 
reporter in the preface to his precious volumes. "Give your 
judgments," said Lord Mansfield to a newly-appointed judge, 
"but give no reasons." The practice which the great Chief Jus- 
tice cynically recommended was once common on the Bench. 
"Wise and learned men do before they judge," said Coke, "labor 
to reach to the depth of all" the reasons of the case in question, but 
in their judgments express not any; and, in troth, if judges 
should set down the reasons and causes of their judgments with 
every record, that immense labor should withdraw them from 
the necessary services of the Commonwealth." Much in the 
same way the judges of the Court of Appeal are reminded that 
they could hear more cases if their judgments were shorter. 



The tendency of the Courts to a more liberal rule of decision 
in appeal cases seems to be on the increase. The progress in 
legal reform is always slow and a strict adherence to precedents 

and well-fixed rules is too often allowed to in- 
Appellate terfere with exact justice. In the case of 
Procedure Schwalm v. Beardsley, 106 Va. 407, the Court 

says: 

"It is unnecessary to consider the rulings of the trial Court 
on instructions, where no other verdict than that rendered by 
the jury could have been properly found upon correct instruc- 
tions." 

The wisdom and righteousness of this decision, so tersely ex- 
pressed, is almost self evident, and yet it is a great advance upon 
the decision in Wiley v. Givens, 6 Gratt. 277, in which the Court 
held, that an erroneous instruction having been given to the 
jury, the Appellate Court cannot undertake to determine that 
the verdict, notwithstanding the erroneous instruction, is right 
upon the evidence, but that the judgment must be reversed and 
the case remanded ; and so this case had to go back, with all 
the expense and trouble of a new trial, when it was possible for 
the upper Court to have plainly seen the very right of the case 
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and done exact justice. The Court has of late years paid little 
attention to Wiley v. Givens, and whilst holding that if a mis- 
direction or other mistake of the Court appear upon the record, 
it must be presumed that it affected the verdict of the jury, yet 
commencing with Danville Bank v. Waddill, 27 Gratt. 448, and 
running through Edmunds v. Harper, 31 Gratt. 637; Richmond 
Railway, etc., Co. v. Garthright, 92 Va. 627, 24 S. E. 267, and 
Kimball v. Borden, 95 Va. 203, 27 S. E. 901, the Court has 
leant to the opinion that when it plainly appeared from the whole 
record that the error did not and could not have affected the 
verdict, the verdict was allowed to stand. What is the object 
of an Appellate Court anyway? Is it merely to sit as a. sort of 
umpire to see if the game has been played according to the rules 
in the lower Court and to have it played over again if error has 
been committed ? Is it not rather — or should it not be — a tribunal 
to correct error and see that exact and speedy justice is done, 
after the whole case has been heard in the lower Court? And 
if it be possible to see what right conclusion ought to have been 
reached in that lower Court, why should not the upper Court 
say so and do what the lower Court ought to have done? Our 
national fetich, the jury — with our somewhat antiquated notion 
of the sacredness of its verdicts — has still too many victims 
bleeding upon its altar. Any departure by the Appellate Court 
from an unwise precedent, which made it hesitate to do justice 
in its own forum because of its unwillingness to pass upon ques- 
tions which in the lower Court belong exclusively to the jury, 
will be hailed with delight by those who believe in swift justice 
and a speedy end to litigation. 

In the case cited, the Court saw that the verdict of the jury 
was plainly right, although the lower Court may have erred in 
holding up its end of the line. The plaintiff in error, very prop- 
erly no doubt, had plead that the instructions he had offered and 
which were refused, were good law and ought to have been 
given and that to that extent he was injured and that the fight 
below wasn't fair. But the umpire says, "granted all that, you 
were not entitled to have won the fight in any event and the ends 
of justice have been attained." He might have objected again: 
"Rules must be observed for the benefit of the whole body politic, 
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else the strong may overpower the weak. Better a case lost 
which should have been won, than to violate precedents upon 
which rules of right are founded and which may result in the 
loss of unnumbered righteous causes." To this ingenious soph- 
istry the Court might well say: "Wrong should never be done 
even in one instance, that right should eventually triumph. The 
decisions of Courts should fulfill the right when the right is 
plainly seen, no matter through what ways they can reach the 
right, so that those ways are in themselves right, else 'one good 
custom might corrupt the world.' " Strong and of great force, 
wise and well to be considered, are the words of Judge Whittle 
in his dissenting opinion in the Thomas Case in the same volume, 
p. 855. Here such improper evidence had been admitted that 
it rendered it morally certain that the finding of the jury was 
materially influenced. The lawyers representing the prisoner 
either did not know or did not invoke the rules of the game, 
though a human life depended upon the throw. And so the Court 
held, that in this case the verdict should stand. But Judge Whit- 
tle thought otherwise and said so, as follows: 

"Experience teaches that cases occasionally arise in which the 
proceedings in the trial Court are so far out of the usual course 
as to render the ordinary rules of procedure in the appellate 
Court inadequate to meet the exigencies of the particular case. 
When confronted with such conditions, my opinion is that it is 
within the competency of this Court to deal with the situation in 
such manner as may be necessary to prevent a failure of justice. 
The due administration of the law would not be promoted by a 
too strict adherence to customary rules of procedure in such case, 
but the tendency would rather be to unduly hinder the Court of 
last resort in the State in the discharge of important functions, 
and reduce it to the level of a mere moderator, to receive and 
record the will of the jury, even though the Court may be sat- 
isfied that the verdict was founded, in part at least, upon evi- 
dence wholly inadmissible and irrelevant to the issue which the 
jury were sworn to try. 

"I am therefore of the opinion that where this Court is con- 
vinced by an inspection of the record that the irregularity in the 
trial of the case in the vital matter of admitting evidence renders 
it morally certain that in their finding the jury was materially 
influenced by incompetent evidence, although admitted without 
objection (a condition which indisputably prevailed in this in- 
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stance), it ought in the due exercise of its supervisory powers, 
to set aside the verdict and remand the case for a new trial. 
Especially is this true in a capital case, where the greatest lib- 
erality is allowed in granting new trials." 

We wish that in some way the Court could insert in its rules — 
reconciling and blending the two propositions — its decision in 
Schwalm v. Beardsley and Judge Whittle's opinion just quoted. 



The press of the country seem fully alive to the important legal 
questions of the day. Some of the papers dis- 
Too Much — cuss these questions in articles which are evi- 
"What ? dently the productions of well-trained legal 

minds. Others display the crassest ignorance, 
whilst some use the opportunity as an occasion to advance the 
most radical, socialistic and "anarchistic" views. The New 
York World in the paragraph following seems to present a view 
which, whilst not very novel, is put in a rather forceful and 
clear way: 

"It is double folly to invent new schemes of regulation and 
excite new unrest when acts already passed are yet to be worked 
out in practice and tried out in the Courts. Never before in the 
history of the country has so much actual administration been 
crowded upon the Courts, and especially the United States Courts. 
Never before has the Supreme Court been called upon to grapple 
with so many radical and fundamental questions involving the 
control of property and business. More and more the power of 
government is drifting into the hands of the judiciary to create 
general suspense and uncertainty, for the machinery of the 
Courts moves, slowly, while the machinery of legislation is re- 
volving at the highest speed. 

"It is surprising that the business interests of the country are 
stunned and bewildered, or that the whole financial fabric is 
twisted and tangled?" 

The statement is absolutely true as to the gradual tendency of 
the times to test in the courts all legislation affecting any large 
interest; and as a consequence to increase in an unprecedented 
way the power of our legal tribunals. It might be more accurate 
to say to apply the power of those courts to an ever increasing 
class of subjects. 
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A professor of law in one of the colleges of the country, in the 
North American Review has taken the courts to task and accuses 
them of practical usurpation. He contends that it was never in- 
tended that the courts were to have the power of controlling 
Congress and of declaring laws unconstitutional. He insists that 
it is "a great and unendurable prejudice to the public weal" that 
a law called for by an almost unanimous popular demand and 
passed by an almost unanimous Legislature should be avoided 
"by narrow, sectarian, professionally biased or class biased views 
of the Constitution." This is "parlous talk, my masters," to 
come from a teacher in a law school. The great bulwark of our 
liberty has been the tribunals created to stand between the "people 
drunk and the people sober," and to see that "popular demand" 
should not override the people's rights. These tribunals are the 
crowning glory of the American Constitution, and he who teaches 
law fails in his duty, if he does not inculcate the highest respect 
for their decisions and reverence for their position. 

Another writer in a half jesting way has suggested that the 
"cart is being constantly put before the horse," and that there 
should be a judicial interpretation of every statute before it be- 
comes law. He suggests that a case should be made up and sub- 
mitted upon every statute affecting great public interests as soon 
as a law has passed both houses, to be considered by the court 
to the exclusion of all other cases; that the opinion of the court 
should be handed down to the Governor and if the court held the 
law unconstitutional the Governor should veto the bill, sending in 
the opinion as his veto message, and that the bill should there- 
upon stand annulled. Were this plan to be adopted, no business 
interest would be affected, nor would any man suffer from un- 
constitutional laws whilst the slow machinery of the courts was 
moving. The courts of last resort would certainly have "to ex- 
clude all other business," whilst Congress and the Legislatures 
were in session, were this plan adopted. 

Has it never occurred to any of the writers, that they have put 
"the cart before the horse?" If the courts are crowded with 
"radical and fundamental questions," it is because the lawmaking 
bodies have crowded the statute books with immature, ill-con- 
ceived and ill-drawn statutes. The curse of today is too much 
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Legislation, not too much judicial decision. The fault is not in 
the courts. It is in the Legislatures. It is in the constitution 
makers. We have shortened the term 6f our lawmaking bodies; 
we have cut down the salaries of the members to such ridiculous 
amounts that the best men no longer are our lawmakers. We 
have derided them and belittled them in every way possible, 
showing a distrust of their patriotism and ability in our very 
fundamental law. We hurry them through their work with all 
sorts of whips and spurs. No wonder their work is often crude, 
and worse. He who can suggest a wiser, a more deliberate, a 
more judicious and calmer method of lawmaking, and of limiting 
the making of new laws, will do far more good to his country 
than he who is constantly carping at the courts, urging the re- 
stricting of their powers, and unsettling the faith of the people 
in what is the greatest bulwark of their constitutional liberty. 



That a change in our jury system is much needed was sug- 
gested in an editorial in a recent number of the Register. 

There is no question that the most beneficial in- 
Our Juries stitutions. may become so corrupted by outside 

influences as to lose entirely the primal purpose 
of their creation, and become engines of oppression and disaster. 
Without entering again into, discussion of the advantages and 
the efficacy of trial by jury, it may be said, in the abstract, and 
as originally intended, the jury system was, and is, a beneficial 
institution ; but it is not at all strange, that this popular body, as 
every other, in keeping pace with the wickedness of modern 
times has become more or less corrupt. Our legislature has en- 
deavored by various enactments, to throw safeguards around the 
rights of the people and the purity of the jury box, but there seems 
to be no enactment punishing a person who solicits a sheriff or 
city sergeant to summon him on the jury, unless it be § 3750 of 
the Virginia Code, providing that if any person give, or offer, or 
promise to give, any money or other thing of value to a commis- 
sioner appointed by a court with intent to bias his opinion or in- 
fluence his decision in relation to any matter in which he is act- 
ing or is to act, or if any such commissioner corruptly take or 
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receive such money or other thing, he shall be confined in jail 
six months, etc. Or possibly, § 3773, providing that if any person 
be guilty of any fraud in drawing jurors he shall be punished as 
provided. But the law as it now stands does not go far enough 
to be efficacious. It should be made the duty of every officer to 
file a sworn statement in the clerk's office to the effect that the 
names placed by him in the box were placed there unsolicited, un- 
sought and without any ulterior purpose on his part or on the 
part of any other person. It may be a hard thing to say, and an 
unjust accusation to make, but human nature is frail, and there 
is a well-known tendency, especially on the part of officers who 
are elected by the people, to do favors to their constituency. In 
short, even in a country district away from the contaminating 
influences of large cities, juries have been formed in law offices 
with one aim in view, to subserve the interests of the lawyers 
and their clients in forthcoming litigation. We may be mistaken 
in our belief that the two sections of the Code above cited are not 
broad enfiugh to cover this case. At any rate, it would, in our 
opinion, be well to so amend § 3773 of the Code, as to make a 
person soliciting the summoning' officer, liable to a penalty, and 
make Such juror ineligible and liable to challenge for cause who 
thus asks to be put in the jury box. 

In short, all safeguards that legislation can devise should be 
thrown around this cherished system, in a last effort to restore 
to its pristine glory this ancient and honorable institution that has 
so far fallen, in the estimate of most good citizens, from its high 
estate in the opinion of the public. It may seem radical, but this 
abused and debauched institution must either be raised out of its 
mire of uselessness and corruption, or be abolished altogether. 



